
Chapter	3	-	Sharing	responsibility	and	community	resilience:		
The	role	of	law	in	converting	policy	to	action1	
Disaster	management	is	much	more	than	responding	to	the	impact	of	hazard	events.		Next	
generation	disaster	management	requires	not	more	and	better	emergency	response,	but	an	entire	
community	commitment	to	living	with	risk.		Next	generation	disaster	management	involves	
developing	communities	that	are	resilient	–	where	the	risk	of	events	such	as	floods	and	fires	have	
been	reduced,	and	communities	understand,	are	prepared	for	and	can	recover	from	the	impact	of	
those	events	that	cannot	be	prevented.		Preparing	for	and	living	with	risk	requires	a	whole	of	
government	and	whole	of	community	approach.		All	sectors	of	society,	individuals,	the	commercial	
sector,	the	not-for-profit	sector	and	government,	have	vital	roles	to	play	to	ensure	that	individuals	
and	communities	can	deal	with	and	recover	from	inevitable	disaster	events.	

This	thinking	is	reflected	in	modern	Australian	policy.		The	Council	of	Australian	Governments	has	
endorsed	the	National	Strategy	for	Disaster	Resilience	(COAG	2011)	that	recognises	that	there	is	a	
collective	responsibility	for	resilience’.		To	be	effective	everyone	must	share	responsibility	for	
disaster	management	and	response.	

Notwithstanding	this	high	level	support	for	the	principles	of	shared	responsibility	and	resilient	
communities,	the	concepts	remain	high	level	ideals	that	are	too	elusive	and	simplistic	to	be	of	direct	
application.		Developing	these	concepts	will	require	input	from	a	number	of	discipline	practices.		This	
chapter	discusses	where	the	ideas	and	the	National	Strategy	for	Disaster	Resilience	have	come	from	
and	how	law	can	be	used	to	translate	the	ideals	of	shared	responsibility	and	community	resilience	
into	practical	and	effective	measures,		whilst	also	recognising	law’s	limitations	and	the	need	for	
other,	broader	based	community	approaches.			

The	big	ideas:	‘shared	responsibility’	and	‘community	resilience’	
Traditionally	emergency	management	focussed	on	the	management	of	a	particular	hazard;	fire,	
flood,	storm	etc.			This	model	focuses	on	preventing	the	hazard,	preparing	for	its	inevitable	impact,	
responding	when	it	occurs	and	then	recovering	to	the	pre-impact	state.		It	is	the	hazard	and	people’s	
exposure	to	that	hazard,	that	is	their	vulnerability,	that	is	the	key	focus.		From	at	least	1994	the	
focus	started	to	shift	from	vulnerability	or	weakness	to	focus	on	strength;	resilience	or	ability	to	
withstand	the	impact	of	natural	hazards	(UNISDR	1994;	UNISDR	2005).				

The	need	for	shared	responsibility	for	disaster	management	has	been	recognised	since	at	least	2004	
(Ellis,	2004).		This	concept	was	brought	to	the	forefront	of	government	and	community	thinking	
following	the	inquiry	into	the	2009	Victorian	‘Black	Saturday’	bushfires.				The	Royal	Commissioners	
devoted	a	chapter	of	their	final	report	to	the	concept	of	shared	responsibility,	where	they	said:			

Shared	responsibility	would	create	a	situation	in	which	the	State,	municipal	councils,	
individuals,	household	members	and	the	broader	community	all	contribute	to	mitigating	
bushfire	risk	…		Shared	responsibility	does	not	mean	equal	responsibility:	in	the	
Commission’s	view	there	are	some	areas	in	which	the	State	should	assume	greater	
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responsibility	than	the	community.	(Teague,	McLeod	and	Pascoe	2011,	Final	Report,	Volume	
II,	p	352)	

In	the	COAG	National	Disaster	Resilience	Statement	(COAG	2009)	the	Council	of	Australian	
Governments	also	recognised	that	there	is	a	shared	responsibility	for	developing	disaster	resilience.		
Developing	resilience	is	‘the	collective	responsibility	of	all	sectors	of	society,	including	all	levels	of	
government,	business,	the	non-government	sector	and	individuals’	(COAG	2011,	p	iv).		The	2011	
National	Strategy	for	Disaster	Resilience	(‘the	National	Strategy’),	designed	to	explain	how	the	
governments	of	Australia	would	lead	the	development	of	resilient	communities,	says:	

There	is	a	need	for	a	new	focus	on	shared	responsibility;	one	where	political	leaders,	
governments,	business	and	community	leaders,	and	the	not-for-profit	sector	all	adopt	
increased	or	improved	emergency	management	and	advisory	roles,	and	contribute	to	
achieving	integrated	and	coordinated	disaster	resilience.	In	turn,	communities,	individuals	
and	households	need	to	take	greater	responsibility	for	their	own	safety	and	act	on	
information,	advice	and	other	cues	provided	before,	during	and	after	a	disaster	(COAG	2011,	
p	2).	

The	National	Strategy	has	inexorably	linked	these	two	concepts	–	a	resilient	community	is	required	if	
we	are	to	meet	the	challenges	posed	by	natural	hazards,	and	a	resilient	community	recognises	and	
accepts	that	resilience	requires	shared	(but	not	equal)	responsibility	for	decisions	that	impact	upon	
an	individual’s	and	a	community’s	ability	to	withstand	the	impact	of	those	hazards.	

These	ideas	have	theoretical	lineage	beyond	Australian	disaster	management.	In	order	to	better	
understand	the	concepts	of	‘shared	responsibility’	and	‘resilient	communities’	and	to	identify	
barriers	and	opportunities	for	their	successful	implementation,	it	is	helpful	to	understand	the	
broader	historical	context	that	has	informed	their	development	and	adoption.		

Resilience	has	entered	the	literature	in	a	number	of	disciplines	(Manyena	2006;	Berkes	2007;	
McEntire	et	al.	2002;	Norris	et	al.	2008;	Walker	and	Westley	2011)	including	disaster	risk	reduction.		
The	meaning	of	the	term	is	contested	(Manyena	2006;	Norris	et	al.	2008)	and	has	varied	over	time.		
In	the	context	of	disaster	risk	reduction,	resilience	has	been	defined	by	the	United	Nations	as:	

The ability of a system, community or society exposed to hazards to resist, absorb, 
accommodate to and recover from the effects of a hazard in a timely and efficient manner, 
including through the preservation and restoration of its essential basic structures and 
functions…  

Resilience means the ability to “resile from” or “spring back from” a shock. The resilience of a 
community in respect to potential hazard events is determined by the degree to which the 
community has the necessary resources and is capable of organizing itself both prior to and 
during times of need. (UNISDR 2007).	

The	United	States’	Department	of	Homeland	Security	defines	resilience	as	the:	

ability	of	systems,	infrastructures,	government,	business,	communities,	and	individuals	to	
resist,	tolerate,	absorb,	recover	from,	prepare	for,	or	adapt	to	an	adverse	occurrence	that	
causes	harm,	destruction,	or	loss’	(DHS	2010,	p	26)	

Further:	



Resilient	individuals,	families,	and	communities—and	the	systems	that	sustain	them—are	
informed,	trained,	and	materially	and	psychologically	prepared	to	withstand	disruption,	
absorb	or	tolerate	disturbance,	know	their	role	in	a	crisis,	adapt	to	changing	conditions,	and	
grow	stronger	over	time.	(DHS	2010,	p	26)	

The	National	Strategy	does	not	define	resilience	and	further	confuses	the	issue	by	referring	to	
‘community	resilience’	(as	well	as	‘disaster	resilience’	and	‘disaster	resilient	communities’).	

The	concept	of	‘‘community	resilience’’	raises	the	same	concerns	as	the	concept	of	resilience	
per	se,	but	is	further	complicated	by	variation	in	the	meaning	of	community…	Communities	
are	composed	of	built,	natural,	social,	and	economic	environments	that	influence	one	
another	in	complex	ways.	(Norris	et	al.	2008,	p	128).	

Community	may	be	defined	by	geographical	location,	for	example	the	‘Canberra	Community’	or	by	a	
community	of	interest	(Winkworth	et	al.	2009;	NZMCDEM	2010)	such	as	the	‘Arabic	community’	or	
the	community	of	‘South’s	fans’	or	the	‘older	community’.			The	National	Strategy	refers	to	the	
definition	of	community	given	by	the	New	Zealand	Ministry	for	Civil	Defence	and	Emergency	
Management	as:	

…	a	social,	religious,	occupational,	or	other	group	sharing	common	characteristics	or	
interests	and	perceived	or	perceiving	itself	as	distinct	in	some	respect	from	the	larger	society	
within	which	it	exists.		(NZMCDEM	2010).	

People	will	belong	to	many	communities	and	the	strengths	of	the	ties	to	their	community	will	
depend	on	many	factors	(Coles	and	Buckle	2004;	Chaskin	2008;	Cutter	et	al,	2008).	Efforts	to	engage	
communities	may	well	miss	people	who	do	not	have	close	ties	to	the	identified	community	or	who	
chose	not	to	engage	or	take	an	active	part	in	the	community.			

Notwithstanding,	or	perhaps	because	of,	these	difficulties	the	National	Strategy	purposefully	avoids	
defining	community	resilience.		Rather	than	give	a	definition,	the	National	Strategy	describes	
‘disaster	resilient	communities’	as	having	the	following	characteristics:	‘functioning	well	while	under	
stress;	successful	adaptation;	self-reliance;	and	social	capacity’	(COAG	2011,	p	5).		Further,	with	
respect	to	disaster	management,	a	disaster	resilient	community	is	one	where:	people	understand	
risks;	take	action	to	prepare	for	disasters	and	minimise	losses,	including	committing	resources;	
people	work	together	with	local	leaders	and	community	networks	to	deal	with	disasters;	work	in	
partnership	with	emergency	services	and	local	authorities,	and	in	which	land	use	planning	systems	
and	building	control	arrangements	reduce,	as	far	as	practicable,	exposure	to	unreasonable	risk.			

Not	only	does	the	National	Strategy	fail	to	identify	what	is	meant	by	a	resilient	community,	it	
provides	no	guidance	on	how	to	identify	when	‘resilience’	has	been	achieved,	that	is	when	and	how	
do	we	determine	that	a	community	is	resilient	or,	at	least,	resilient	enough	(Jongejan	et	al,	2011).			
Further	it	is	not	clear	what	the	policy	is	expected	to	achieve;	if	the	policy	objective	is	to	have	people	
understand	the	risk	and	to	act	accordingly,	then	we	have	to	let	people	who	do	understand	the	risk	
make	decisions	that	others	may	prefer	they	did	not	make	such	as	a	decision	to	stay	and	defend	a	
home	in	catastrophic	fire	conditions.		The	fire	agencies	may	well	want	to	save	all	lives,	but	if	there	is	
shared	responsibility	and	the	home	owner	is	responsible	for	his	or	her	own	choices,	including	
choosing	whether	to	leave	or	stay	or	defend,	then	they	should	be	under	no	obligation	to	exercise	
their	choice	to	achieve	someone	else’s	objectives.		If	people	are	responsible	for	making	their	own	



informed	decisions,	then	they	are	responsible	for	their	decision	to	leave	early	or	stay	and	defend;	
and	if	they	chose	to	leave	to	make	their	own	arrangements	to	do	so.	

If,	on	the	other	hand,	the	policy	objective	is	to	‘save	lives’	then	an	understanding	of	the	risk	is	
important	only	to	the	extent	it	makes	people	compliant	with	direction	or	advice.		That	is	an	example	
of	sharing	responsibility	if	the	individual’s	responsibility	is	to	understand	and	follow	the	advice	of	the	
emergency	services,	but	it	is	not	if	their	responsibility	is	to	make	decisions	based	on	their	
understanding	of	their	own	wellbeing.		On	that	view	of	‘shared	responsibility’	the	responsibility	is	
not	only	not	equal	it	weighs	heavily	on	the	emergency	services.		On	that	view	the	obligation	of	the	
emergency	services	is	not	only	to	warn	communities	but	to	have	in	place	evacuation	plans	and	
process	to	remove	people	from	harm’s	way.					

Regardless	of	the	precise	definitions,	what	converts	an	event	or	a	hazard	to	a	disaster	is	its	effect	on	
a	community.			Fires,	car	accidents,	storms	and	floods	occur	regularly.		They	are	critical	to	the	people	
directly	involved	but	do	not	become	a	disaster	until	they	overwhelm	the	communities	capacity	to	
cope,	whether	that	is	a	local	community	that	is	devastated	by	an	impact,	eg	the	loss	of	a	significant	
community	asset	such	as	the	school	or	community	hall,	or	the	loss	of	a	significant	number	of	the	
population	in	a	single	coach	accident;	or	the	community	of	a	larger	jurisdiction	that	finds	its	
emergency	service	resources	are	overwhelmed	(Winkworth	et	al.	2009).			It	is	therefore	vital	that,	
despite	the	difficulties	in	definition,	emergency	management	policy	does	in	fact	focus	on	building	
community	resilience	to	ensure	that	significant	events	do	not	transition	to	disasters.			

Why	responsibility	needs	to	be	shared	
An	important	domestic	impetus	for	the	new	vision	contained	in	the	National	Strategy	is	incremental	
contextual	changes	that	are	increasing	vulnerability	to	disasters.		Some	of	those	cited	are	climate	
changes,	demographic	changes,	domestic	migration,	increasing	complexity	and	interdependencies	of	
social,	technical	and	infrastructure	systems,	changing	lifestyle	expectations,	and	pressure	for	urban	
development	in	high	risk	areas	(COAG	2011,	1).	While	these	are	incremental	changes,	‘even	
incremental	shifts	at	a	point	amount	to	the	need	for,	what	some	would	describe,	as	a	“paradigm	
shift”	in	policy	and	perspective.’	(Wilkins	2010).	

Natural	disasters	are	expensive	and	governments	are	faced	with	difficult	choices	when	funding	both	
the	response	to	and	the	recovery	from	natural	disasters.			The	Queensland	floods	of	2011	brought	
into	sharp	focus	the	difficulty	that	people	had	in	obtaining,	and	understanding,	flood	insurance	
(NDIR	2012).		Queensland	also	surprised	the	Commonwealth	by	making	it	clear	that	they	saw	that	
the	agreed	Natural	Disaster	Relief	and	Recovery	Arrangements	(NDRRA)	effectively	made	the	
Commonwealth	the	insurer	of	state	and	local	government	infrastructure.		Under	the	NDRRA	the	
Commonwealth	provides	between	50	and	75%	of	cost	of	recovery	in	excess	of	the	prescribed	
threshold	set	for	each	state	and	territory.		The	Commonwealth	government	was	surprised	to	learn	
that	with	the	expectation	of	receiving	NDRRA	funding,	Queensland	had	not	moved	to	insure	
important	government	assets	in	the	private	market.			As	a	result	the	Commonwealth	moved	to	
impose	a	special	levy	on	taxpayers	to	help	pay	for	the	relief	and	recovery	efforts	and	amended	the	
NDRRA	to	require	states	and	territories	to	seek	private	insurance	before	being	eligible	for	NDRRA	
funds	(McLelland	2011,	[4.5]).	



Maintaining	a	capacity	to	respond	to	infrequent	but	catastrophic	events	is	problematic	both	in	terms	
of	the	cost	and	morale.		It	is	hard	to	maintain	a	large	body	of	emergency	service	members,	volunteer	
and	paid,	who	for	most	of	the	time	have	little	to	do.		Further,	even	the	most	well	equipped	
emergency	services	have	limited	capacity	to	combat	a	hazard	(Gill	2005).		Fires	up	to	a	certain	
intensity	can	be	‘fought’	with	fire	crews	and	technology,	but	no	amount	of	resources	will	combat	
fires	such	as	those	seen	in	Canberra	in	2003	or	Victoria	in	2009	and	no	resources	yet	exist	that	would	
allow	the	emergency	services	to	actually	prevent	a	flood,	storm	or	cyclone.			It	follows	that	even	with	
large,	well	equipped	emergency	services,	natural	hazards	will	impact	upon	communities.		If	
communities	develop	their	own	resilience,	both	in	terms	of	preparing	for	hazard	events	(where	
housing	is	designed	to	withstand	the	hazard	and	people	have	in	place	sufficient	resources	to	last	
until	supply	chains	can	be	restored)	and	recovering	from	them,	then	the	damage	to	people	and	their	
lifestyles	will	be	minimised	as	will	the	call	on	government	resources.	

A	more	cynical	view	is	that	shared	responsibility	advances	a	government’s	self-interest	(McFarlane	
et	al,	2011);	explicit	sharing	of	responsibility	will	decrease	the	chance	that	individuals	will	hold	
unrealistic	expectations	or	that	they	will	seek	to	hold	governments	to	account	for	catastrophic	
events.		Governments	need	to	manage	this	level	of	expectation	not	only	to	save	lives	but	also	to	
save	their	own	political	fortunes	by	not	being	expected	to	do	the	impossible.		

The	role	of	law	
Chen	(2011)	says		

…	it	is	the	mission	of	disaster	law	to	increase	the	preparedness	of	all	social	institutions,	
including	official	and	nongovernmental	actors,	to	anticipate	sudden,	calamitous	events,	and	
to	bring	the	optimal	portfolio	of	legal	rules	to	bear	when	such	events.	

Wells,	Morgan	and	Quick	(2000)	identify	that	disasters	are	a	challenge	for	the	law	and	identify	the	
various	legal	instruments	and	rules	that	are	brought	into	play	during	and	in	particular,	after	a	
disaster.		Handmer,	Loh	and	Choong	(2007)	argue	that	human	rights	and	public	law	can	be	useful	
tools	to	hold	governments	to	account	for	actions	that	increase,	or	fail	to	decrease	vulnerability.		It	is	
generally	recognised	that	effective	land	use	planning	is	one	of	the	best	ways	to	reduce	vulnerability,	
and	to	increase	resilience,	to	disasters	(Teague,	McLeod	and	Pascoe	2010;	Nolan	2005;	Mercer	
2011).		Land	use	planning,	because	it	involves	restrictions	on	private	choices	about	how	and	where	
to	live	and	what	to	do	with	private	property,	is	necessarily	regulated	by	law	ranging	from	State	
Planning	Policies	to	the	legislation	that	creates	and	empowers	local	government	and	local	planning	
regimes.			

It	follows	that	law	is	an	essential	policy	tool	that	can	be	used	to	advance	the	policy	goals	of	
developing	resilient	communities	and	encouraging,	or	requiring	people	to	take	responsibility	for	
their	own	preparedness.			Other	disciplines,	such	as	economics,	sociology	and	psychology	are	also	
important	to	help	explain	human	behaviour,	what	factors	will	encourage	people	to	hear	and	act	on	
important	community	messages	and	to	understand	how	and	why	communities	and	individuals	
behave	the	way	they	do.		They	may	all	contribute	theories	on	individual	and	group	behaviour	that	
will	inform	government	actions	to	meet	the	desired	policy	goals.	Law	is	however	unique	because	it	is	
only	by	law	that	others	be	compelled	to	act,	upon	pain	of	punishment	or	other	liability.			Legal	
authority	is	required	before	agencies	can	impose	obligations	upon	people	and	the	law	can	be	used	
to	apply	rewards	and	punishments	for	actions	that	are	designed	to	enhance,	or	reduce	resilience.			



Although	policy	makers	can	use	the	law	to	achieve	policy	goals,	they	can	only	do	so	within	the	limits	
of	the	legal	system	in	which	they	operate.		Law	makers	are	subject	to	overriding	legal	rules,	most	
importantly	the	national	Constitution.		In	the	Australian	context,	although	the	details	of	the	law	can	
be	tailored	to	meet	perceived	needs	and	goals,	there	are	some	fundamental	features	of	the	legal	
system	that	are	unlikely	to	change	in	the	near	or	even	medium	future.		They	are:	

• The	Constitution	is	unlikely	to	undergo	significant	change	so	we	will	continue	to	operate	across	
three	tiers	of	governments	with	all	the	inefficiencies	that	this	brings	in	terms	of	trying	to	ensure	
consistent	approaches	and	in	the	context	of	emergency	management.	However,	the	federal	
system	also	allows	cross-jurisdictional	policy	and	management	experiments	and	learning	from	
them	to	be	shared.	

• Australia	will	remain	a	liberal	democracy	allowing	the	balance	of	competing	values	to	be	
constantly	negotiated.	

• A	fundamental	part	of	the	legal	system	is	the	independent	system	of	courts	and	tribunals.		This	
will	remain	in	place,	with	some	modifications	to	encourage	alternative	dispute	resolution	and	to	
reduce	the	negative	impacts	of	adversarial	litigation,	but	at	its	apex	the	Courts	will	remain	and	
will	continue	to	provide	an	avenue	where	people	can	challenge	policy	decisions	and	in	particular	
decisions	that	have	a	negative	impact	on	their	private	rights.		This	allows	public	interest	groups	
to	resist	policy	changes	(Plaintiff	M70/2011	v	Minister	for	Immigration	and	Citizenship	2011)	and	
allows	individuals	to	resist	policy	change	where	there	private	interests	are	adversely	affected	
(Byron	Shire	Council	v	Vaughan	2009).			

With	those	limitations	in	mind,	we	can	consider	how	law	can	be	used	to	facilitate	the	‘big	ideas’	of	
shared	responsibility	and	community	resilience.	

Implementing	the	National	Strategy	will	necessarily	involve	all	levels	of	government.	The	Federal	
nature	of	Australian	government	will	mean	that	how	it	is	translated	into	action	will	vary	across	the	
country,	this	can	be	both	a	strength,	as	the	application	of	the	policy	can	be	tailored	for	local	
conditions	and	communities,	and	a	weakness	as	there	may	be	inconsistency	in	its	application	and	
disagreement	between	governments	as	to	what	is	required,	what	is	practicable	and	how	inevitable	
trade-offs	should	be	made.	

Under	the	Australian	Constitution	the	Commonwealth	is	a	legislature	of	limited	jurisdiction.		
Although	the	Commonwealth	has	no	direct	power	to	make	laws	with	respect	to	disasters,	it	has	
powers	in	a	number	of	areas	that	affect	resilience	including	the	power	to	make	laws	with	respect	to	
social	security,	communications,	insurance,	defence	including	the	use	of	the	defence	forces	to	aid	
the	civil	community	and	other	emergency	responses	that	require	a	national	coordinated	approach	
(Constitution	1901,	ss	51	and	61;	Eburn	2011).			

State	governments	have	extensive	powers	to	make	laws	for	the	good	governance	of	their	
jurisdiction.	Critical	issues	such	as	planning	for	and	responding	to	hazard	events	are	at	the	centre	of	
state	government	concerns.		Many	important	matters,	such	as	land	use	planning	and	approving	
particular	developments	including	developments	that	may	be	in	hazard	prone	areas,	have	been	
delegated	to	local	government.			

	Unlike	other	jurisdictions,	such	as	the	United	States,	local	governments	in	Australia	are	a	product	
entirely	of	state	legislatures.	They	are	created	by	state	legislation	(see,	for	example,	the	Local	



Government	Act	1993	(NSW)	and	Local	Government	Act	1989	(Vic))	and	their	powers	are	defined	by	
that	legislation	and	overriding	state	policy.		Although	local	government	has	direct	access	to	
populations	that	will	be	affected	by	hazard	events,	it	has	only	a	limited	capacity	to	make	decisions,	
and	in	particular	broad	policy	decisions,	that	impact	upon	resilience.			

A	further	barrier	to	the	implementation	of	these	concepts	is	that	communities	lack	legal	standing.		
There	may	be	moral	and	social	pressure	on	an	individual	to	comply	with	community	expectations,	
but	absent	a	legal	obligation,	the	individual	need	not	do	anything;	a	community	cannot	make	
‘collectively	binding	policies	without	superior	authority’	(Renn,	Klinke	&	van	Asselt	2011,	p.	232).		
Only	legal	persons;	natural	persons,	corporations	and	governments	(Seddon	2009,	p.	135-136)	have	
standing	before	the	law	(Tilikum	v	Sea	World	2012;	Slicer	2002).		The	law	has	trouble	targeting	
communities	either	to	require	communities	to	do	things	to	improve	resilience,	or	to	empower	
communities	to	require	members	of	the	community	to	take	action	for	the	community	good.				
Because	the	law	must	act	upon	those	with	legal	personality	community	resilience	will	be	developed	
by	legal	rules	that	are	aimed	at	individuals;	if	individuals	are	held	responsible	for	their	share	of	
hazard	management	then	collectively,	the	community,	will	be	more	resilient.		It	follows	that	
community	resilience	will	require	personal	legal	obligation	if	it	is	to	be	made	more	than	just	a	moral	
ideal.	

Australian	current	law	does	not	explicitly	require	individuals	to	share	responsibility	for	hazard	
management	and	disaster	preparation.				Australian	fire	agencies	have	legislative	obligations	to	
provide	fire	fighting	services	and	various	powers,	including	the	power	to	order	evacuations	and	to	
take	water,	to	achieve	their	objectives.		The	actions	of	the	fire	brigades	may	cause	damage	and	even	
increase	vulnerability	(for	example	by	taking	resources	from	private	home	owners	for	the	benefit	of	
the	greater	good).			Fire	agencies	and	government	agencies	generally	may	be	sued	if	it	is	alleged	that	
they	have	negligently	caused	damage	and	their	actions	are	routinely	scrutinised	in	after	event	
reviews.			

Residents	on	the	other	hand,	have	very	few	legal	obligations.	The	occupier	of	a	property	may	be	
under	a	common	law	duty	to	take	precautions	against	the	spread	of	fire	(Goldman	v	Hargrave	1966;	
Burnie	Port	Authority	v	General	Jones	1994)	but	the	exact	extent	of	that	duty	and	whether	or	not	the	
occupiers	conduct	was	reasonable	in	the	circumstances	will	be	contestable.	

The	law	could	be	changed	to	impose	much	more	stringent	compliance	and	maintenance	provisions.		
For	example:	

• Planning	and	local	government	law	could	be	changed	to	require	all	property	owners	in	bushfire	
prone	areas	maintain	a	50m	hazard	reduction	zone,	with	cut	grass,	no	flammable	material	
stored	by	the	side	of	the	property,	separate	water	storage	for	fire	fighting	along	with	pumps	and	
generators	to	maintain	the	water	supply	during	a	fire.			Property	owners	could	be	required	to	
have	the	property	inspected,	like	the	annual	inspection	of	a	motor	vehicle,	at	the	start	of	each	
fire	season	and	provide	to	the	council	and	the	local	fire	brigade	a	certificate	issued	by	an	
independent	assessor	verifying	that	the	fire	mitigation	measures	are	in	place	and	have	been	
maintained	to	a	prescribed	standard.			Failure	to	maintain	the	premises	could	be	met	with	an	
improvement	notice,	an	on	the	spot	fine,	or	by	having	council	or	the	fire	brigade	come	in	and	do	
the	work	and	render	an	account	for	the	full	cost.			



• Borrowing	from	work	health	and	safety	legislation	laws	could	be	passed	imposing	a	duty	on	
every	owner	and	occupier	of	property	to	ensure,	so	far	as	is	reasonably	practical,	the	safety	of	
people	on	their	property.		As	with	work	health	and	safety	laws	this	duty	could	be	extended	to	
include	a	duty	to	one-self	(so,	as	in	work	health	and	safety	law	where	a	self	employed	person	has	
a	duty	to	ensure	their	own	health	and	safety,	the	occupier	of	a	property	could	be	required	to	
ensure	not	only	the	safety	of	others,	but	themselves).		The	duty	could	be	backed	up	with	
criminal	penalties.	

• Occupiers	could	be	held	liable	to	meet	the	entire	cost	of	fire	fighting	efforts	where	it	can	be	
shown	they	illegally	or	negligently	allowed	a	fire	to	start	on,	or	spread	from,	their	property.		This	
is	done	in	some	jurisdictions	(Cal	Health	&	Saf	Code	§	13009	(Deering	2010);	Forest	and	Rural	
Fires	Act	1977	(NZ)	s	4)	but,	even	though	the	power	exists	in	the	Northern	Territory	and	Western	
Australia	(Bushfires	Act	1980	(NT)	s	57A;	Bush	Fires	Act	1954	(WA)	s	58)	it	appears	never	to	have	
been	used.	

• Areas	that	are	perceived	to	be	too	high	a	risk	could	be	acquired	by	government	using	
compulsory	acquisition	laws	so	that	people	are	forced	to	move	out	of	hazard	prone	areas.	

• At	a	community	level	councils	and	the	local	fire	brigade	could	be	given	extensive	powers	to	clear	
land	and	maintain	fire	exclusion	zones.			

• Individuals	could	be	denied	compensation	either	under	common	law	(as	happened	to	a	limited	
extent	in	Warragamba	Wineries	v	NSW	2012),	statutory	schemes	or	under	insurance	policies	if	
they	have	failed	to	take	steps	to	make	their	own	property	defensible	or	resilient.		Alternatively	
they	could	be	rewarded	with	tax	incentives	such	as	making	mitigation	measures	a	deductable	
expense,	offering	a	reduced	emergency	services	levy	or	other	financial	benefits	for	undertaking	
risk	mitigation	or	for	joining	organisations	like	the	Rural	Fire	Service	or	State	Emergency	Service.			

Identifying	possible	legal	changes	to	develop	personal	responsibility	and	community	resilience	is	
easy.		Applying	such	rules	may	not	be	either	possible	or	practical.		To	be	possible,	such	laws	would	
have	to	be	within	the	legislative	competence	of	the	Parliament	and	subject	to	the	Australian	
Constitution.		This	imposes	the	greatest	limit	on	the	Commonwealth	as	the	Commonwealth	
parliament	has	limited	legislative	power;	for	example	the	Australian	Constitution	permits	the	
Commonwealth	to	make	laws	for	the	‘acquisition	of	property	on	just	terms	…	for	any	purpose	in	
respect	of	which	the	Parliament	has	power	to	make	laws’	(Australian	Constitution,	s	51(xxxi)).		If	the	
Commonwealth	does	not	have	the	power	to	make	laws	with	respect	to	fire	protection	then	the	
Commonwealth	could	not	acquire	land	for	the	purposes	of	moving	people	out	of	high	risk	areas.		
Such	a	prohibition	would	not	however	apply	to	the	States.		The	approaches,	suggested	above,	may	
have	to	be	tailored	to	meet	constitutional	considerations	but	it	is	suggested	here	they	are	would	all	
be	regimes	that	States	could	impose	of	they	chose	to.	

Putting	aside	constitutional	limitations	the	critical	issue	is	whether	or	not	such	policies	are	practical.			
Would	there	be	the	political	will	in	parliament	to	pass	the	necessary	laws,	a	willingness	to	commit	
resources	to	enforce	them	and	would	the	public,	and	importantly	the	voting	public,	be	prepared	to	
accept	them	and	the	necessary	restrictions	on	freedom	that	they	imply?			

Merely	passing	the	law	will	not	guarantee	that	it	is	enforced	as	the	enforcing	agency	may	be	under-
resourced,	may	have	other	priorities	or	may	not	wish	to	be	seen	to	be	too	tough	on	residents	or	
other	members	of	the	community.		There	would	be	significant	financial	and	political	costs	in	strictly	
regulating	building	and	hazard	reduction	zones;	people	are	unlikely	to	accept	criminal	penalties	for	



failing	to	ensure	safety,	so	it	may	be	impossible	to	get	such	legislation	through	the	Parliament;	legal	
liability	for	the	cost	of	fire	fighting	is	likely	to	be	unpopular	and	unproductive	if	people	simply	do	not	
have	the	means	to	meet	that	liability;	moving	people	out	of	bushfire	prone	areas	would	be	
expensive		and	whilst	it	may	remove	people	from	bushfire	danger,	it	would	not	guarantee	their	
safety.				

Another	issue	that	is	not	discussed	often	enough	is:	how	much	is	the	community	prepared	to	pay,	
both	in	dollar	terms	but	also	in	terms	of	impingements	on	liberty,	to	achieve	safety?			None	of	the	
options	suggested	above,	are	cost	free.		When	compared	to	all	the	other	areas	where	demands	are	
made	on	government	services,	including	health	care	and	road	safety,	more	people	may	be	saved	by	
devoting	scarce	government	resources	to	those	areas.		The	marginal	benefit	of	each	dollar	spent	in	
those	other	areas	may	be	higher	than	the	marginal	benefit	obtained	by	money	spent	in	encouraging	
or	requiring	people	to	prepare	their	home	for	sudden,	low	probability,	high	impact	events,	at	least	in	
the	short	term.			Decisions	on	the	costs	we	are	prepared	to	pay,	the	trade-offs	we	are	prepared	to	
make,	and	who	is	to	make	those	choices	(Nolan	2005)	need	to	be	made.		The	default	position	is	that	
elected	governments,	local,	State	and	Federal	will	make	the	decisions.		Local	communities	are	
represented	in	that	decision	making	process	though	the	election	process	where	they	chose	their	
representative	or	councillor.			If	other	models	of	decision	making	are	to	be	implemented,	for	
example	models	that	encourage	even	closer,	‘grass	roots’	community	involvement,	then	law	reform	
may	be	required	to	identify	or	create,	and	empower,	community	groups	that	are	to	be	charged	with	
leading	resilience	initiatives.				Without	legal	authority,	community	governance	arrangements	will	
lack	the	power	to	compel	individuals	to	comply	with	group	or	community	decisions.	

Conclusion	
This	chapter	has	reviewed	current	thinking	on	next	generation	disaster	management	as	reflected	in	
the	Australian	National	Strategy	for	Disaster	Resilience.		The	national	policy	is	based	on	an	
assumption	that	‘community’	is	the	appropriate	venue	or	scale	for	building	disaster	resilience.			

Converting	the	high	ideals	of	community	resilience	and	shared	responsibility	to	practical	action	will	
require	input	from	a	number	of	disciplines	of	study	and	practice.		The	law	is	one	tool	that	can	be	
used	to	give	effect,	and	in	particular	binding	or	obligatory	effect,	to	these	ideals	but	giving	effect	to	
these	ideals	through	law	is	problematic.			‘Communities’	do	not	exist	in	law,	they	do	not	have	legal	
standing	and	cannot	enforce	‘community	decisions’	so	law	must	be	targeted	at	individuals,	with	the	
expectation	that	if	individuals	are	resilient	and	have	responsibility	for	hazard	management,	then	the	
community	is	made	more	resilient.		Further	identifying	legal	steps	that	can	be	taken	to	enhance	
resilience	is	only	the	first	step;	after	that	there	needs	to	be	the	political	will	to	make	the	necessary	
changes,	supported	by	an	electorate	that	is	willing	to	support	and	accept	the	burdens	that	the	law	
imposes.	

Convincing	communities	and	legislators	that	law	reform	is	required	and	acceptable	will	require	
extensive	community	involvement	and	community	consultation	to	ensure	that	legislators	and	
communities	move	together.		
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