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Judgment in the litigation arising from the 
Canberra fires of 2003 
The case against NSW, arising from the 2003 Canberra fires, may be over with the decision of a judgment 

by Higgins CJ of the Australian Capital Territory (ACT) Supreme Court – see Electro Optic Systems Pty Ltd 

v The State of New South Wales; West & West v The State of New South Wales [2012] ACTSC 184 (17 

December 2012) but that will not be the end of the matter; already the plaintiff Wayne West has indicated 

that he will appeal (‘NSW avoids compensation for Canberra bushfires’ ABC NewsOnline 17 December 

2012; ‘West to appeal after losing 10-year court battle’ Canberra Times 17 December 2012). 

In his judgement, Higgins CJ found that the conduct of the NSW fire fighting authorities fell below the 

standard of ‘reasonable care’ that could or should be expected from a fire fighting agency, but due to 

various provisions of NSW law, the State was not liable to pay damages.  I will explore his reasoning and 

the issues that could and perhaps should be the subject of further appear below.  (In the discussion, below, 

‘Higgins CJ’ is the accepted abbreviation for ‘Chief Justice Higgins’ and the references in [square brackets] 

are references to the numbered paragraphs in the judgement.) 

First a brief review of the litigation process.  The fires began at about 4pm on the 8th January and burned 

into Canberra on the 18th.  The case before the ACT Supreme court was heard from 1 March 2010 to 27 

May 2010, 4 April 2011 to 21 June 2011 and from 14 November 2011 to 25 November 2011.  The judgment 

was handed down 9 years and 11 months after the fires.  The case had originally involved many named 

plaintiffs suing both New South Wales (NSW) and the ACT but was really being driven by the insurers 

NRMA, Suncorp Metway, QBE, some uninsured litigants and NSW farmer Wayne West.  Over time the 

various parties withdrew and the cases against the ACT were settled (see ‘More on the Canberra litigation’).  

The result was that the final case, the subject of Monday’s judgement, involved Mr West and QBE suing 

http://www.austlii.edu.au/au/cases/act/ACTSC/2012/184.html
http://www.austlii.edu.au/au/cases/act/ACTSC/2012/184.html
http://www.abc.net.au/news/2012-12-17/bushfire-compensation-bid-fails/4431396
http://www.canberratimes.com.au/act-news/west-to-appeal-after-losing-10year-court-battle-20121217-2biea.html
http://emergencylaw.wordpress.com/2012/09/21/more-on-the-canberra-litigation/
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NSW over their response to the fires.  Allegations against the ACT and also allegations regarding fuel 

management in the NSW parks were no longer before the court. 

The gist of His Honour’s reasoning was that on 8 January the incident controller, in consultation with senior 

officers, decided not to send fire crews into the area to fight the fire.  A strategy for indirect attack to 

commence the next day was agreed upon.   At that time the Incident Management Team were of the view 

that the fire had crossed the ‘Baldy trail’ and so that fire trail could not be used as a containment line.  That 

information was wrong.  His Honour found that ‘had crews been dispatched on the night of 8 January 2003, 

the fire to the east of Baldy probably could have been suppressed’ [178].   It was not however negligent not 

to send crews in that night nor to base the decisions on the information that they had: 

… on the information available, both late on 8 January 2003 and early on 9 January 2003 that there 
was no reasonable prospect of containing the Baldy fire to the west of the Baldy trail.  The objective 
truth may have been otherwise but the Incident Team could only be expected to make a judgment 
on information given to them. [182]. 

The negligence, according the Higgins CJ lay in not doing a more thorough reconnaissance on the 9th 

January to determine the true extent of the fire.   Fire crews were available and had they been dispatched 

they would, His Honour found, have been able to contain the fire: ‘Inexplicably, no crews were dispatched to 

attempt to contain the fire.  Ms Crawford conceded that, as a competent IC, she should have done so’ 

[185, emphasis added].  Later he said: 

I agree with NSW that the decision not to send crews in to Baldy and to pull crews back on the 
evening of 8 January 2003 was not unreasonable. It is the decision, or lack of it, to deploy the three 
local brigades after first light on the 9 January 2003 to Baldy that seems unreasonable to me. [242]. 

The other area of negligence was in the approach to the use of the Goodradigbee River as the western 

containment line.  Experts for QBE argued that this was a negligent decision but that was rejected by the 

judge.  The decision to use the river, even though it was relatively dry after many years of drought and 

overgrown, was not unreasonable; what was unreasonable was failing to take any action to prepare the 

area for use as a containment line by dispatching crews to do a hazard reduction burn or otherwise clear 

the vegetation. The Incident Controller reported that she has no specific plan on how to fight the fire at the 

river but assumed that local brigades would respond if the fire reached the river (see [190]).  His Honour 

said ‘In my view, it was certainly a serious strategic error, perhaps occasioned by the more obvious risk to 

the south east, not to secure the western containment line by effective back-burning’ [200].  Had those 

measures been taken ‘the fire would, in my view, have been unlikely to have crossed to the west of the 

Goodradigbee River on 17 and 18 January 2003’ [204]. 

At [237] of the judgement says ‘For reasons I have noted, I am not persuaded that the overall strategy was 

reasonable…’  In context that appears to be a typo, it should read ‘For reasons I have noted, I am not 

persuaded that the overall strategy was unreasonable…’ but the actual application of the strategy, the 

failure to prepare the river as a fire break, was unreasonable. 
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These were the actions that were found to be below the standard of reasonable care that the common (or 

judge made law) would require.  The judge was assisted by concessions made by the incident controller 

that ‘her judgment on strategy was so flawed as to fall below the standard to be expected of a competent 

IC’ [223].  With those admissions it was not difficult for His Honour to find that the conduct of the fire service 

fell below the standard that could be expected of a reasonable fire service. 

To summarise the negligence was only the failure to actually send crews to examine the fire on the 9th 

January and the failure to prepare the Goodradigbee River bank to act as an effective fire break.  If those 

things has been done they would, in His Honour’s view, have enabled the fires to be contained and they 

would not have burned either Mr West’s property in NSW or the other properties, insured by QBE, in the 

ACT.   

These were the questions of fact.  The issue of interest to lawyers is what His Honour said about the law.   

As people who have ever looked at tort and in particular negligence law know, the plaintiff has to show that 

1) the defendant owed a duty of care, 2) that they breached that duty and 3) that breach caused the 

damage.  The discussion, above, goes to the second and third of those questions, but was there a duty of 

care, ie did the fire services owe a legal obligation to protect the various property owners?     Higgins CJ 

found that they did. 

Higgins CJ found that the duty arose from s 63 of the Rural Fires Act 1997 (NSW) (see [202]) which he said 

imposed a duty on both the RFS and the NPWS.  That analysis simply does not make sense.  Section 63 

says  

(1) It is the duty of a public authority to take the notified steps (if any) and any other practicable 

steps to prevent the occurrence of bush fires on, and to minimise the danger of the spread of a 

bush fire on or from: 

(a) any land vested in or under its control or management, or 

The issue of ‘notified steps’ was not relevant, the issue was whether the agencies took any ‘practicable 

steps to … minimise the danger of the spread of a bush fire … from any land vested in or under its control 

or management’.   The land was not under the control or management of the Rural Fire Service so that 

section could not apply to them.  In any event that section is more related to preparing for a fire rather than 

responding to an actual fire.  The only way to make sense of this reasoning is to consider that the State of 

New South Wales was responsible for both the NPWS and the RFS and so the obligation, if there was one, 

could be said to apply to the State and the State, on His Honour’s findings, failed to take the necessary 

‘practicable steps’ when it, via its servants and agents, didn’t respond crews on the 9th or do preparation 

work on the Goodradigbee River.  The argument is that the fire was burning in a national park and the 

State, using the resources of the National Parks and Wildlife Service and the Rural Fire Service did not take 

the necessary practical steps to minimise the danger of the fire spreading from its park across the river.  
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Unfortunately that is inconsistent with the judge’s later statement, at [300] where he says ‘There is an 

express statutory duty imposed on the two authorities by s 63 of the Rural Fires Act’.  It is simply unclear 

how His Honour sees s 63 as imposing a duty on the RFS in these circumstances. 

Deciding whether or not a statutory duty, such as a duty to take reasonable steps to prevent the spread of a 

fire is intended to give a person the right to sue if that duty is not fulfilled is complex and has caused the 

High Court of Australia no end of difficulty.  The question is to be answered by looking at all the relevant 

aspects of the relationship between the parties, but His Honour did not do that.  Further he did not deal with 

other decisions such as Matthews v SPI Electricity (No 2) [2011] VSC 168 where the Supreme Court of 

Victoria found that neither the Emergency Management Act 1986 (Vic) nor the Emergency Management 

Manual Victoria would give rise to a private right to sue the police (see “‘Black Saturday’ litigation”) and the 

recent decision of the NSW Supreme Court in Warragamba Winery Pty Ltd v State of New South Wales 

[2012] NSWSC 701 (see also my blog post at Warragamba Winery Pty Ltd v State of New South Wales 

[2012] NSWSC 701) who found that the same fire authorities owed no common law duty of care to 

residents of Warragamba whose properties were lost in the 2001 Christmas day fires.  Higgins CJ did 

mention Warragamba Winery but he did not analyse the reasoning in that judgement, he merely asserted 

that ‘It will be apparent that I do not accept that there was no duty to act with reasonable care, at least once 

the task was embarked upon, to avoid loss and damage to others’ [353].  Notwithstanding these earlier 

cases, Higgins CJ concluded 

In my view, the dedicated fire services and by analogy other services created to protect the public 
have a duty to act where they reasonably can, so far as that is consistent with any relevant 
statutory provision [381]. 

It now follows that there is a single judge of the Supreme Court of NSW saying that the fire services do not 

owe a duty of care to individuals, that can be enforced by a private right of action for damages, and a single 

judge of the ACT Supreme Court applying the same NSW law, saying that such a right can and does exist. 

His Honour also found that there was a common law duty on the fire services.  Relying on the decision of 

the High Court of Australia in Pyrenees Shire Council v Day (1998) 192 CLR 330 he found that there was 

an identifiable class of vulnerable people, namely ‘those persons who may suffer loss and damage from the 

spread of fire, in NSW or, in this case, the ACT’ [304].  Higgins CJ relied on the judgement of Kirby J in the 

High Court [see 306].  In that case Kirby J said the issue of a duty of care required consideration of three 

questions: 

1. Was it reasonably foreseeable to the alleged wrong-doer that particular conduct or an 
omission on its part would be likely to cause harm to the person who has suffered damage 
or a person in the same position? 

2. Does there exist between the alleged wrong-doer and such person a relationship 
characterised by the law as one of “proximity” or “neighbourhood”? 

http://emergencylaw.wordpress.com/2011/05/11/%E2%80%98black-saturday%E2%80%99-litigation/
http://www.caselaw.nsw.gov.au/action/PJUDG?jgmtid=159312
http://emergencylaw.wordpress.com/2012/07/19/warragamba-winery-pty-ltd-v-state-of-new-south-wales-2012-nswsc-701/
http://emergencylaw.wordpress.com/2012/07/19/warragamba-winery-pty-ltd-v-state-of-new-south-wales-2012-nswsc-701/
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3. If so, is it fair, just and reasonable that the law should impose a duty of a given scope upon 
the alleged wrong-doer for the benefit of such person? 

According to Higgins CJ questions (1) and (2) were not controversial; it was the answer to question (3) that 

was to determine the issue.  What Higgins CJ did not discuss was the question of whether or not it was ‘fair, 

just and reasonable that the law should impose a duty’ came from the English case of Caparo v Dickman 

[1990] 2 AC 60.  Kirby J was a keen supporter of that approach but he was, eventually, overruled by the 

rest of the High Court and had to concede that the legal test formulated in Caparo did not reflect the law in 

Australia (Graham Barclay Oysters v Ryan (2002) 211 CLR 540, [237]-[238] (Kirby J)).  Accordingly His 

Honour’s reliance on Kirby’s third question, ‘is it fair, just and reasonable that the law should impose a duty 

of a given scope upon the alleged wrong-doer for the benefit of such person?’ was not to apply the current 

Australian law on the issue of duty of care. 

His Honour also relied on the decision from the NSW Court of Appeal in Woods v Lowns (1996) Aust Torts 

Reports 81-376.  This case involved a doctor who failed to attend an emergency when asked to do so.  The 

doctor, it was found, was under a duty to attend and could have helped if he had attended and so was liable 

for the long term injuries suffered.   Higgins CJ said: 

… it would not be just or reasonable to impose a general duty upon persons to rescue another in 
distress, a distinction may be observed in the role of those who, by profession, training or statutory 
role assume and hold out a preparedness to respond to those in distress.  For example, police, 
lifeguards, medical practitioners and, relevantly, fire fighters [311]. 

Just as a doctor was under a duty to attend when he could ‘the same would be the case in respect of 

trained rescuers who hold themselves out as skilled, willing and able to assist’ [314]. 

With respect that opinion is contrary to the law as set out by the High Court in Stuart v Kirkland-Veenstra 

(2009) 237 CLR 215 and by the UK Court of Appeal in Capital & Counties plc v Hampshire County Council 

[1997] 3 WLR 331.  With respect to Capital and Counties Higgins CJ said: 

Indeed, in my view, the case of Capital & Counties plc v Hampshire County Council and the general 
view that police and fire services owe no duty to respond to persons in danger where they are 
trained and able safely to respond is clearly inconsistent with public expectations and the intent 
shown by the legislative provisions imposing positive duties on such services to protect the public 
[334]. 

He does not explain how ‘public expectations’ are determined or how they form the basis of a legal 

conclusion nor does he indicate which ‘legislative provisions’ he’s relying on.  By inference one may 

assume that he’s making reference to s 63 of the Rural Fires Act 1997 (NSW) but that section imposed 

duties on the managers of land, which may include the NPWS and the State but does not impose duty on 

the Rural Fire Service.   Ultimately he said he did not need to consider the ‘so-called immunity of 

emergency services said to arise from Hill v Chief Constable of West Yorkshire [1989] AC 53 or Capital & 

Counties v Hampshire County Council plc.  To my mind, the true limiting factor is not absence of duty, but 
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the lack of breach of that duty’ [387]; that is he believed the issue was really not that the emergency 

services did not owe a duty of care, but rather they had not breached the duty.  This is however in direct 

contrast to the findings in those cases. 

In Stuart v Kirkland-Veenstra the plaintiff alleged that Victoria Police were negligent in not detaining a 

person who was posing a risk to himself.  The plaintiff alleged that the police had the power to act under 

relevant mental health legislation.  It was found that the circumstances that would give the police the power 

to detain the person did not exist so there was no statutory power to detain the person even for their own 

good.  In that sense the case is distinguishable from this case in that here the fire was burning and 

whatever powers the Rural Fire Service have, they had them here.  What His Honour however did not 

address was the statement, albeit not part of the ‘binding’ decision, but persuasive nonetheless, where 

Gummow, Hayne and Heydon JJ said ‘So expressed the duty would be a particular species of a general 

duty to rescue. The common law of Australia has not recognised, and should not now recognise, such a 

general duty of care’ (Stuart v Kirkland-Veenstra (2009) 237 CLR 215, [99]). 

Crennan and Kiefel JJ said: 

The common law generally does not impose a duty upon a person to take affirmative action to 
protect another from harm… The law draws a distinction between the creation of, or the material 
increase of, a risk of harm to another person and the failure to prevent something one has not 
brought about… 
 
In principle a public authority exercising statutory powers should not be regarded by the common 
law any differently from a citizen. It should not be considered to have an obligation to act. But the 
position of a public authority is not the same as that of a citizen and the rule of equality is not 
regarded as wholly applicable. It has public functions and it has statutory powers which the citizen 
does not. Some powers might be effective to avert or minimise a risk of harm to particular persons 
or their property, but the statute might not oblige their use. The relevant concern of the common law 
is whether a public authority might nevertheless be considered to be under a duty of care which 
obliges it to exercise its powers in a particular way. (Stuart v Kirkland-Veenstra (2009) 237 CLR 
215, [127]-[129]). 

Critical then is the question of the parliament’s intention.  When passing the various Acts, such as the Rural 

Fires Act 1997 (NSW) did they intend to give an individual the right to sue for damages if that duty was not 

complied with? (Stuart v Kirkland-Veenstra (2009) 237 CLR 215, [142] (Crennan and Kiefel JJ). 

So why did the fire service win?  It was not, as is being reported, because they acted in good faith, but that 

is an issue I shall return to.  The decisive issue for Higgins CJ was section 43 of the Civil Liability Act 2002 

(NSW).  That section says that a statutory authority, such as the Rural Fire Service or the National Parks 

and Wildlife service, is not liable for failing to perform the duties that are imposed by statute law ‘unless the 

act or omission was in the circumstances so unreasonable that no authority having the functions of the 

authority in question could properly consider the act or omission to be a reasonable exercise of its 

functions’.   The test for liability is not the common law test of whether or not the conduct met the standard 

of the hypothetical ‘reasonable man’ but this harder test that can best be summarised by the term ‘gross 
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negligence’.  In this case, 9 years and 11 months after the event, with the benefit of expert evidence and 

concessions, presumably obtained under cross examination from an incident controller who now knows that 

the fire burned into Canberra and caused death and destruction, and who can be taken through alternative 

scenarios calmly and deliberately, it is possible to say ‘if you had done this other thing, deployed firefighters 

on 9 January and backburned around the river, the fire could have been contained’ but that is not enough to 

say that the decision not to do those things, or more importantly the decisions that were made, were so 

unreasonable that no authority would have believed that the incident controller, the Commissioner and other 

senior officers, and the volunteers, were not genuinely trying to perform their duties as required by the 

legislation.  In that case the State was not liable.  His Honour was not happy with that outcome.  He said: 

However, but for the express limitations on the liability which otherwise would attach at common 
law, those plaintiffs who suffered loss and damage would have been entitled to compensation for 
their losses.  Effectively, they are deprived by statute of what would, under the general law, 
be regarded as just compensation.  The legislature has, however, spoken so as to exempt NSW 
from such liability, and the courts must apply the law as Parliament has decreed it to be. [379, 
emphasis added.] 

The ‘general law’ may regard the plaintiff’s claim as a claim for ‘just compensation’ but it doesn’t mean the 

Parliament has to.  The Parliament may well have decided that the standard of care imposed by the 

‘general law’ was not in fact just; that to hold agencies liable for decisions that are made quickly, with limited 

information and competing demands, is quite unreasonable.   The view that the common law, the law of the 

judges, is the only or the correct view of ‘justice’ is not unusual but it is certainly not obviously true.  The 

Parliament has spoken to amend the standard of care and one could equally argue that ‘Effectively, they 

are deprived by statute of what would, under the general law, be [un]just compensation.’  Where you see 

the ‘justice’ here is clearly a matter that could be debated but an issue on which the Parliament has spoken. 

The good faith issue arises because of the Rural Fires Act 1997 (NSW) s 128 which says: 

A matter or thing done or omitted to be done by a protected person or body does not, if the matter 
or thing was done in good faith for the purpose of executing any provision (other than section 33) of 
this or any other Act, subject such person personally, or the Crown, to any action, liability, claim or 
demand. 

His Honour said that if he had to decide the case on that point, he would accept that everyone involved 

acted in good faith and so s 128 also meant there was no liability. On the issue of proof, the defendant it is 

said has to prove good faith there is still an evidentiary burden.  That is there has to be something that the 

plaintiff can point to, to suggest an absence of good faith, before the defendant has to prove ‘good faith’ (an 

analogy can be drawn with say criminal law, it is a defence to act in self-defence, the prosecution must 

prove the accused’s actions were not in self-defence but only in cases where there is some evidence to at 

least raise that possibility.  An accused cannot say nothing and then claim that the Crown has not rebutted 

self-defence).  In this case Higgins CJ said: 
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Even assuming the onus is on the defendant to establish good faith, there is nothing in the 
evidence to suggest any basis for inferring any lack of “good faith” in coming to the conclusion that 
the indirect strategy adopted was the appropriate response to the fire hazard [346]. 

In summary, his Honour found: 

1. There was a duty of care; 

2. The defendant’s via the Incident Controller did not act as a reasonable fire service; 

3. Their failure allowed the fire to spread and damaged the plaintiff’s property; but 

4. The test for liability was not the common law test of ‘reasonableness’ but the statutory test of was 

the defendant’s conduct so sub-standard that ‘no authority having the functions of the authority in 

question could properly consider the act or omission to be a reasonable exercise of its functions’.  

The answer to that was ‘no’ and so there was no liability; and 

5. Even if the issue had been one of common law negligence, the actions of the state’s officials were 

made in good faith and so there would be no liability because of s 128 of the Rural Fires Act 1997 

(NSW). 

Appeals 

Wayne West has said he will appeal.  According to the ABC story  

Despite the finding of negligence, Chief Justice Higgins found in favour of NSW because a state 

law exempts the Government of liability if its actions or those of its firefighters were done in good 

faith. 

Mr West says he will be appealing against the decision. 

"We're devastated by today's decision," he said. 

"The defendants had to prove good faith. We believe they did not prove good faith in the courtroom. 

They produced no evidence saying they acted in good faith, and we'll appeal the decision that was 

handed down." 

That’s incorrect.  As noted the basis for His Honour’s conclusion was section 43 of the Civil Liability Act 

2002 (NSW).  He accepted that there was good faith and so s 128 would apply but for the fact s 43 already 

meant that there was no liability.  Even an appeal on the point that the Court should have looked for more 

positive evidence on good faith will not help as good faith was not the deciding issue (in legal terms, the 

discussion on good faith was ‘obiter’, that is it is not an essential part of the decision).     

One could appeal on the basis that s 43 only applies to duties imposed by statute but liability here depends 

upon duties imposed by the common law, but I would not put much faith in that issue. 
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If I was advising the state (and I’m not so I’m not breaching any client confidentiality here) I would advise 

them, if the plaintiff’s do appeal, to also appeal on the issue of whether or not there is in fact a duty owed to 

individuals.  Higgins’ conclusions on these points are brief, do not fully analyse the earlier cases and with 

respect is against the entire weight of authority.    

The next step is to the ACT Court of Appeal and depending on their reasoning, the High Court of Australia.  

Appeals to the High Court are not automatic, the Court has to grant ‘leave’ if it is satisfied that there is a 

legal issue that genuinely needs their consideration.  The apparent conflict between the conclusion of 

Walmsley AJ (in Warragamba Winery Pty Ltd v State of New South Wales) and Higgins CJ in this case, 

where two courts have come to different conclusions about the meaning of the same law, may if the matter 

gets there, give the High Court grounds to consider that they should step in and resolve that issue in a 

binding way.   

Conclusion 

This case adds to the list where the fire authorities have been sued for alleged negligence over their 

response to fires.  The recent list is not long, it is limited to  

1. Gardner v Northern Territory [2004] NTCA 14; 

2. Warragamba Winery Pty Ltd v State of New South Wales [2012] NSWSC 701; 

3. Myer Stores v State Fire Commissioner (Tasmania) [2012] TASSC 54; and now 

4. Electro Optic Systems Pty Ltd v The State of New South Wales; West & West v The State of New 

South Wales [2012] ACTSC 184. 

In each case the fire service has won either because there was no negligence or because the law as written 

by parliament was intended to put the risk of fire on property owners or their insurers. As Blow J in the 

Tasmania Supreme Court said: 

At least in relation to property damage, legislation in this State since 1920 had reflected a policy 
that the financial burden of unfortunate operational decisions should be borne by insurers, or by the 
uninsured.   

Or as a UK judge said (in a case, involving a structural fire): 

The moral of the story is … make sure you have insurance cover for losses occasioned by fire on 
your premises. (Stannard v Gore [2012] EWCA Civ 1248, [50] (Ward LJ)). 

Whatever the reasoning, this case adds to the list, and the lesson, that the risk of losing a home to fire is at 

the end of the day, the homeowners risk not the fire authorities.  
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The tragedy here, in my view, is that this case has taken nearly 10 years to finalise. It has involved many 

sitting days with I’m sure extensive debates but the judgement itself is relatively brief (88 pages) and 

without detailed legal analysis.  At the other extreme is the decision of Walmsley AJ in Warragamba Winery 

Pty Ltd v State of New South Wales [2012] NSWSC 701 which ran for 724 pages and had much more 

detailed legal and factual analysis.   With respect to His Honour and the overworked nature of the ACT 

Supreme Court, I’m not sure this judgement gives ‘justice’ to the severity of the event or the length and 

effort that’s been put into the proceedings.   

Michael Eburn 

18 December 2012. 


